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TRACKAGE RIGHTS AGREEMENT 
Millinocket - Brownville Jet., Maine 

THIS AGREEMENT is made and entered into this i s t day of June 
2011 by and between Montreal, Maine & Atlantic Railway Ltd., a Delaware corporation, 
("MMA"), and Haine Northern Railway Conipany [short line selected by Maine] 
("Short Line"), sometimes each singularly refened to as a "Party" and collectively 
referred to below as "the Parties." 

R E C I T A L S 

Under a sale and purchase agreement dated as of January _4,2011 (the "PSA"), the 
State of Maine, acting by and through its Department of Transportation ("MaineDOT*), 
has purchased approximately 233 miles of railroad from MMA connecting to MMA at 
Mile Post ("MP") 109 of MMA's Madawaska Subdivision north of Millinocket, Maine and 
MaineDOT has selected Short Line to operate the lines of railroad that Maine DOT has 
purchased from MMA north of MP 109; and 

Under the PSA, and as an integral part of the consideratkm for the purchase by Maine 
DOT, MMA has agreed to grant to Short Line overhead trackage righte over the MMA 
tracks between the sakl MP 109 of MMA's Madawaska Subdivision and the connection 
with the Eastem Maine Railway CEMRV) at MP 104.84 of EMRY's Mattawamkeag 
Subdivision east of Brownville Jet., Maine, Including MMA's Brownvilte Jet. Yard and the 
other trackage referenced In Section 1.1, a distence of 39.92 miles (the "Subject 
Trackage") in order to interchange cars with MMA and with EMRY and such other uses 
as described herein, and MMA has agrsed to allow such use on the tenns and 
conditions set forth below; and 

MMA Is the owner of the Subject Trackage and has the power to grant the righte 
described herein. 

IN CONSIDERATION of the foregoing premises and the mutual covenante set forth 
below, the considerations set forth in the PSA, and intending to be legally bound, the 
Parties hereby agree as follows: 



Section 1. GRANT OF RIGHTS: USE OF SUBJECT TRACKAGE 

1.1 Atteched to, incorporated in and made a part ofthis Agreement is a print dated 
January 4,2011, marked Exhibit A, which shows in solid red line the Subject 
Trackage between the pointe designated as point "A" at MP 109 north of Millinocket 
and point "B" at MP 104.84 east of Brownville Jet. The tenn "Subject Trackage' 
includes all of MMA's trackage, facilities and appurtenances, signals and switehes 
located on the line between these pointe and wye and yard trackage at MMA's 
Brownville JcL Yard, including use of the main track west to MP 1.0 of MMA's 
Moosehead Subdivision, and track connections at the end pointe. Subject to the 
temns and conditions conteined in this Agreement, MMA hereby grants to Short 
Line the right to use the Subject Trackage forthe operation of ite trains, 
tocomotives. cabooses, and cars, Including track Inspection cars and woric or wreck 
equipment in ite account, over the Subject Trackage, in common with such other 
railway company or companies as MMA may at any time in the future admit to the 
use of all or any part ofthe Subject Trackage, in order to Interchange or run-tiirough 
cars with EMRY at MMA's Brownville Jet. Yard and to interchange with MMA at 
MMA's Millinocket Yarel. Short Line shall have the right to operate in either 
direction over the Subject Trackage. MMA's right to use the Subject Trackage shall 
not be diminished by this Agreement. MMA shall retein ttie exclusive right to grant 
to other persons righte of any nature in the Subject Trackage; provkled, however, 
that any such grant shall not impair or unreasonably interfere with the righte granted 
to Short Line pursuant to this Agreement. 

1.2 MMA hereby grante to Short Line the right to use the Subject Trackage at 
Brownville Jet. Yard for the interchange or run-through of traffto between Short Line and 
EMRY. MMA's officers shall designate from time to time which portions of the Subject 
Trackage shall be used tor such purposes. Cars so interchanged between EMRY and 
Short Line will be promptly fonvarded to destination, and not hekl at Brownville Jet. for 
purposes of storage. For all purposes pursuant to this Agreement, the tenn "Short Line" 
shall include EMRY when tocomotives or cars of EMRY are on the Subject Trackage, 
including tracks designated for interchange, for purposes of interchange with the Short 
Une. For all purposes pursuant to this Agreement, the term "MMA" shall include CN 
when the locomotives or cars of CN are on the Subject Trackage, including tracks 
designated for interchange, for purposes other than for purposes of interchange with the 
Short Line. 

1.3 Short Line shall not have the right, except as otheiwise provided in this Section 1, 
to: 



(a) Handle any traffic originating or tenninating at any point whateoever at the 
Brownville Jet. end point of, on or served by or accessed from, the Subject Trackage. 

(b) Switch, store or service cars or equipment, or make or break up trains, 
except to interchange with MMA in MMA's Millinocket Yard pursuant to an interchange 
agreement between MMA and Short Line of even date and to irrterchange with EMRY 
at MMA's Brownville Jet. Yard, and except for emergency use as set forth herein. 

(c) Pemriit or admit any third party to the use of ail or any part of the Subject 
Trackage, nor under the guise of doing ite own business, contract, or make any 
agreement to handle as ite own over the Subject Trackage the trains, locomotives, 
catxjoses or cars of any third party which in the normal course of business would not be 
consklered as the trains, tooomotives, cabooses or cars of Short Line; provkled, 
however, that the foregoing shall not prevent Short Line, pursuant to a mn-through 
agreement with any railroad, or a bona fide equipment lease, from using the 
locomotives and cabooses of another railroad as ite own under this Agreement. 

(d) Construct tracks connecting to the Subject Trackage or to handle any traffic 
originating or terminating on any such tracks that may be constmcted by MMA in the 
future. 

1.4 The righte granted under the tenns of this Agreement are restricted to the 
movement and interchange of cars described in Secttons 1.1 and 1.2 above. Short Line 
agrees not to seek access to Industries or interchange with other can'ler(s) from or over 
the Subject Trackage, other than as pennitted in this Agreement. In the event that 
Short Line seeks or obteins such access to industries or interchange contrary to this 
provision, MMA. at ite optton, may treat such action as an Event of Default. 

Section 2. CONSTRUCTION. REPAIR. MAINTENANCE. ADDITIONS TO. 
OPERATION AND CONTROL OF THE SUBJECT TRACKAGE 

2.1 The constmction, maintenance, repair and renewal of the Subject Trackage shall 
be under the exclusive direction and control of MMA and ite agente and contractors. 
MMA may make any additions to the Subject Trackage which MMA deems necessary or 
desirable fbr the safe, efficient and economtoal use ofthe Subject Trackage by the 
Parties, and any such additions shall become part ofthe Subject Trackage upon 
completion of construction. If and to the extent addittonal interchange tracks or facilities 
are required, in the sote discretion of MMA, in the future to accommodate the 
interchange of trafiic between MMA and the Short Une, or EMRY and the Short Line, 



then MMA shall, at ite sole expense, constmct or provide such additional tracks or 
facilities. 

2.2 The management, operation and train dispatching ofthe Subject Trackage shall be 
under the exclusive direction and control of MMA and its agente and contractors. Short 
Une in ite use ofthe Subject Trackage shall comply in all respecte witii the safety mles, 
operating rules and other regulations of MMA, and the movement of Short Une's trains, 
locomotives, cars, and equipment over the Subject Trackage shall at all times be 
subject to tiie orders of the transportatton officers of MMA. Short Line's trains shall not 
include locomotives, cars or equipment which exceed the width, height, weight or other 
restrictions or capacities of tiie Subject Trackage as published in Railway Line 
Clearances or as contained herein, and no train shall contein tocomotives, cars or 
equipment which require speed restrictions or other movement restiictions below Hie 
maximum autiiorized freight speeds as provided by MMA's operating mles and 
regulattons or conteined herein without the prior consent of MMA. MMA shall have tiie 
unrestricted right to change the management of and operations on and over the Subject 
Trackage as In ite judgment may be necessary, expedient or proper for the operation of 
the Subject Trackage pursuant to this Agreement, provided that any such change shall 
not materially interfere witii Short Line's right to use the Subjeet Trackage for the 
purpose defined in Sectton 1. The manning of Short Line's trains shall be undertiie 
direction and control of Short Line during the temn of the Agreement. 

2.3 MMA and ite agente and contractors shall employ all persons necessary to 
maintain, repair and renew the Subject Trackage. The Subject Trackage shall be 
mainteined to a stendard not less than FRA Ctess 2, and 263,000 pounds gross rail 
load per car of 40 feet or tonger over pulling faces, which is the general stendard in 
effect as of ttie date of ttiis Agreement. 

2.4 MMA shall be bound to use only reasonabte and customary care, skill and diligence 
in the operation, maintenance, repair, renewal and management of tiie Subject 
Trackage and Short Une shall not, by reason of MMA's perfonnlng or foiling, or 
neglecting to perfonn any operation, maintenance, repair, renewal or management of 
the Subject Trackage, have or make against MMA any claim or demand for loss, 
damage, destmction, injury or death whateoever resulting from MMA's performance, 
feilure or neglect. 

2.5 MMA shall perform, at the sote expense of Short Line and within a reasonable time 
period, such addittonal maintenance as Short Line may reasonably request on the 
Subject Trackage. 



2.6 MMA from time to time and at ite sote oost and expense, may make changes in, 
additions and bettemnent to, or retiremente from, the Subject Trackage as shall, in ite 
judgment, be necessary or desirable for ttie economical or safe operation thereof or as 
shall be required by any law, mto, regulatton. or ordinance promulgated by any 
govemmentel body having jurisdiction; provided, however, that any retirement shall not 
prevent operation over the entire length of the Subject Trackage, except retiremente in 
accordance witti Section 7.3 below. Such additions and bettermente shall become a 
part of the Subject Trackage and such retiremente shall be excluded from the Subject 
Trackage. Otiier than additional interchange fecilities or additions covered under 
Section 2.1, if ttie Parties agree that changes in or additions and bettemient to the 
Subject Trackage. Including changes in communication or signal facilities, are required 
to accommodate tiie operations of Short Une beyond that required by MMA to 
accommodate ite operations, MMA shall constmct the additional or altered fecilities, and 
Short Line shall pay to MMA the cost thereof, including the annual expense of 
mainteining, repairing and renewing such additional or altered fecilities. 

2.7 Short Line, at ite expense, shall instell and maintain upon trains, locomotives, 
cabooses and cars such equipment or devices as may now or in the firture be 
necessary or appropriate in accordance with applicable mles or regulations or in the 
reasonable judgment of MMA for the safe and efficient operation of trains over the 
Subject Trackage. 

2.8 In the event tiiat a train of Short Line shall be forced to stop on the Subject 
Trackage, due to mechanical feilure of Short Line's equipment, or any other cause not 
resulting from an accident or derailment, and such train Is unabte to proceed, or if a train 
of Short Une fails to malntein the speed required by MMA on the Subject Trackage, or if 
in emergenctes, crippled or othenvise defective cars are set out of Short Line's trains on 
the Subject trackage, MMA shall have the option to fumish motive power or such otfier 
assBtence as may be necessary to haul, help or push such trains, locomotives or cars, 
or to properiy move the disabled equipment off the Subject Trackage, and Short Une 
shall reimburse MMA for the cost of rendering any such asslstence. If it becomes 
necessary to make repairs to or adjust or tiransfer the lading of such crippled or 
defective cars In order to move them off the Subject Trackage, such woric shall be done 
by Short Line or ite agente or contractors, provided that If Short Une does not promptty 
complete such woric then MMA may do so at the expense of Short Line. 

2.9 If the use of the Subject Trackage is at any time intermpted, MMA shall, with 
reasonabte diligence, restore the Subject Trackage for the passage of trains of ttie 
Parties. It shall be ttie responsibility of Short Line to rerail equipment in ite account in 
advance of any such restoration. If Short Line does not promptly rerail equipment In its 



account, then MMA may do so at the expense of Short Line. Neither Pariy shall have or 
make any claim against the otiier for loss or damage of any kind resulting from such 
intenuption. 

2.10 Short Line shall be responsible for fomishing, at its own expense, all tabor, fuel 
and tiain supplies necessary for operation of Ite own trains over the Subject Trackage. 

2.11 The operation of Short Line and any railways admitted by MMA over the Subject 
Trackage shall at all times be in accordance with the mtes, instmctions and restrictions 
of MMA but such mles, Instmctions and restrictions shall be reasonable, just and feir 
between all parttes using the Subject Trackage and shall not unjustly discriminate 
against any of them. These mtes and instmctions shall include, but not be limited to, 
Operating Rutes, Time Tables, Special Instmctions, Bultetins, General Orders and 
auttioritative directions of Train Dispatohers and Operating Officers. MMA will provide 
dispatch without prejudice or partiality to ite own trains and to ttie trains of Short Line 
and otiier railways using the Subject Trackage, and in such manner as will afford the 
most economical and efficient movement of all ta^affic. 

2.12 Short Line shall be responslbte fbr all mileage allowances and car hire charges 
accming on cars in Short Une's account on the Subject Trackage and Short Une shall 
report and pay the allowances and charges directiy to the owners of such cars. 

2.13 All emptoyees of Short Line engaged in the operation of ti-ains over the Subject 
Trackage shall be required to qualify for operation on the Subject Trackage by passing 
periodic examinations on mles of MMA, provkted that with respect to such 
examinations, Short Une may qualify one (1) or more (rf ite supenrisory officers who will 
ttien examine and certify to MMA the qualification of Short Line's emptoyees. During 
the period when Short Line Is commencing ite operations over the Subject Trackage, 
MMA shall fomish pilote as MMA deems necessary, at the sole oost and expense of 
Short Line. For purposes of Section 4 of this Agreement, any employee of MMA acting 
as a pilot for Short Line will be considered a sole emptoyee of Short Line. 

2.14 If any employee of Short Une, In tiie sole opinion of MMA, neglecte, refuses or 
fells to abide by MIW\'s mtes, instmctions or restiictions goveming the operation over 
the Subject Trackage, MMA shall in writing so notify Short Line. MMA shall have the 
right to require Short Une to withhold any such Short Line emptoyee from service over 
the Subject Trackage pending the result of fonnal investigation df the alleged neglect, 
refosal or failure. After the notice is given to Short Line, MMA and Short Line shall 
promptiy hold a joint Investigation, in which each of the Parties shall bear its own 
expenses for ite own employees and witiiesses. Notice of such investigation to Short 



Line employees shall be given by Short Line officers, and feilure to give proper notice 
shall not bar MMA from restricting the subject Short Line employees from service on Uie 
Subject Trackage. The investigation shall be ctonducted in accordance with any tenns 
and conditions of collective bargaining agreemente, if any, or Short Line's personnel 
pollctes, but feilure by Short Line to comply with any such provisions shall not bar MMA 
from restricting subject Short Line employees from sen/ice on the Subject Trackage. If, 
in the reasonable judgment of MMA, the result of such investigatton wanante tiiat any 
Short Line employee so Investigated, or any employee who Short Une has felled to 
investigate after proper notioe under tills Agreement, such employee shall, upon written 
request by MMA, be resti-icted from operating on the Subject Trackage, and Short Une 
shall retease and indemnify MMA fmm and against any and all claims and expenses 
because of such restriction. 

2.15 If any cars, cabooses, or locomotives of Short Line are bad ordered en route on 
the Subject Trackage and it is necessary that they be set out, those cars, cabooses or 
locomotives shall, after being promptly repaired at the expense of Short Line, be 
promptly picked up by Short Une. 

If MMA performs repairs to Short Une equipment, MMA shall prepare and submit billing 
directly to and collect from Short Une. 

Section 3. COMPENSATION AND BILUNG 

3.1 Short Line shall pay MMA monthly during tiie term of this Agreement, an amount 
equal to ttie sum compiited by ttie method set forth below: 

(a) As compensation for tiie tiackage righte, Short Line will pay MMA a sum 
computed by multiplying (i) the Base Charge specified in paragraph (d) of Uiis 
section by (ii) the number of cars (loaded or empty), locomotive and caboose 
unite moved by Short Line with ite own crews and power over the Subject 
Trackage by (iii) the number of miles such equipment is operated over the 
Subject Trackage. 

Each looomotive and each caboose, for tiie purposes of this Agreement, shall be 
tireated as one car. The Base Charge shall be subject to change to reflect any 
increases or decreases in labor, material and otiier coste subsequent to the base 
year, as more folly set forth betow. 



(b) Short Line shall fumteh MMA, witiiin thiriiy (30) days of the end of each month, a 
stetement showing the number of tocomotives, cars, and cabooses and totel car 
miles operated over the Subject Trackage during the month and, without the 
requirement of an invoice or bill from MMA, and at the same time make payment 
of the amount calculated as provided in Sectton 3.1(a) above. Any disputes over 
the correctness of Short Line's stetement shall be reconciled between the Parties 
and be adjusted on ttie first availabte statement following such reconciliation. 

(c) The Base Charge shall be escalated upward or downward effective July 1 of 
each year, beginning July 1,2012, to compensate forthe increase or decrease in 
tiie cost of tebor and material, excluding fuel, as reflected in the Annual Indexes 
of Charge-out Prices and Wage Rates issued by the Association of American 
Railroads. In making such detennination, the final "Matertel prices, wage rates 
and supptemente combined {exid. fuel)" index for the Eastem District shall be 
used and the final index figure for the calendar year 2010 shall be teken as the 
base. The method of escalating the Base Charge shall be detennined by 
calculating the percent of increase, or decrease, in the index of ttie year to be 
escalated as related to the base year, and applying that percent to ttie Base 
Charge; provided however, that in no event shall the Base Charge be reduced to 
tess ttian the initial Base Charge set forth in Section 3.1(d) below. 

By way of example, assuming "A" to be the "Material prices, wage rates and 
supptemente combined (excl. fuel)" final Index figure for tiie year 2010, "B" to be 
the "Material prices, wage rates and supplements combined (excl. fuel) for 2011, 
"C to be the Base Charge and "D" to be the peroent of increase or decrease, the 
escalated charge effective July 1,2012 would be detennined by the following 
formula: 

( 1 ) B _ A =D 
A 

(2) (D X C) -f C = escalated charge effective 7/1/2012. 

If the Assoctetion of American Railroads or any successor organizatton 
discontinues publication ofthe Annual Indexes of Charge—Out Prices and Wage 
Rates (or of any relevant component), an appropriate substitute for detennining 
the percentege of increase, or decrease, shall be negotiated by the Parties. 

(d) The Base Charge shall be $0.30 per car mile. The Parttes acknowledge Uiat the 
Base Charge represente a rate tiiat Includes the considerations set forth in the PSA. 



3.2 Except as othenvise specifically provided in Section 3.1 above, bills rendered 
puisuant to this Agreement shall be prepared in confomnity witii the then-curent 
reasonabte billing practices of MMA. Bills rendered pursuant to ttie provisions of this 
Agreement, other than ttiose provkled for in Section 3.1, shall include direct labor and 
material coste, together witii surchaiges, overhead percenteges and equipment renteis 
specified by MMA at the time any woric is perfonned, or shall include actual coste and 
expenses upon mutual agreement of the Parties. The Parttes agree to furnish to each 
other the date necessary for preparation and auditing of bilte. MMA agrees to issue any 
billing (except as provided In Section 3.1) within tiiirty (30) days of Oie ctose of each 
month, and Short Une agrees to pay tiie billings witiiin thirty (30) days after receiving 
them at ite general office. Charges not billed within two (2) years of their being incurred 
shall be deemed waived. The payment of bills shall not be delayed nor payment refosed 
or shorted on payment of fece amount of bill as rendered because of minor errors in 
supporting deteils, but bills shall be paid as rendered and exceptton teken in writing 
addressed to ttie officer of MMA responsible for the issuance of the bill. MMA will adjust 
the next subsequent billing if any exception is valid. No ew^ptton to any bill shall tie 
honored if filed after two (2) years from the test day of tiie calendar month during whtoh 
the bill was rendered; provided, however, that nothing in this Section 3.2 will bar the 
rendering and collection of bills arising from the operation of Sectton 4 below. 

3.3 The records of each Party pertaining to tills Agreement shall be open to inspectton 
by representatives of the ottier Party upon reasonable notice, during regular offtoe 
hours, for a period of three (3) years from the date of the billing or ottier appltoabte 
activity. 

3.4 In tiie event of a failure or refusal by either Party in making any payment called for 
by tiie Agreement, the complaining Party may notify the other Party in writing tiiat it 
oonsklers that Party to be in vtolation, giving foil exptenation of the amount or nature of 
the violation. If such violatton is not resolved to the satisfection ofthe complaining Party 
within sixty (60) days after tiie notice is mailed, tiie compteining Party may invoke the 
dispute resolutton mechanisms provided in Section 6. Bills paid after the date due will 
be subject to interest charges of one percent (1%) for each month or portion thereof 
until paid. 

Section 4. LIABILITY AND INDEMNIFICATION 

4.1 Whenever the phrase "proportionally by the Parties" is used in this Sectton 4, It 
means that coste or expenses will bome in proportion to the car miles handled by each 
Party over the Subject Trackage during the catendar month prior to the occurrence 



giving rise to the cost or expense, or equally by the Parties if the occun'ence is in first 
month of operation under thte Agreement. 

4.2 Both Parties shall comply with all applicabte laws and govemmental regulations, 
mtes or orders. If any feilure of either Party to comply with such laws, mles, regutetions 
or orders in respect to the use of Subject Trackage resulte In any fine, penalty, cost or 
charge being assessed against the other Party, ttie Party which failed to comply agrees 
to reimburse promptly and indemnify ttie other Party for such amount, including wKhout 
limitation reasonable attorneys' fees and expenses and courte and litigation coste. 

4.3 The responsibility of ttie Parties hereto, as between ttiemselves, for loss of, damage 
to, or destmction of any property whatsoever, or injury to or deatti of any person or 
persons whomsoever, resulting from, arising out of, incidentel to, or occurring in 
connection witii exercise of tiie righte granted in tills Agreement, shall be bome and 
detemnined as foltows: 

(a) Whenever any loss of, damage to, or desbuction of any property whatsoever, 
including ttie Subject Trackage and tumoute therefrom (except Cargo Related 
Claim Liability as defined hereinafier), or irijury to or deatti of any person or persons 
whomsoever, or any damage to or destmctton of the environment whatsoever, 
including without limitatton land, air, water, wikH'ife, and vegetation (coltectively 
"Damage"), occurs with any of tiie trains, locomotives, cars, or equipment of, or in 
the account of Short Line being involved, without any of ttie trains, tocomotives, 
cars, or equipment of, or in tiie account of MMA being involved. Short Une shall 
assume all Itebllities therefor and bear all coste and expenses in connection 
therewith, and shall forever prote<:t, defend, indemnify, and save hannless MMA 
and ite directors, officers, agente or emptoyees from and against ail such Itebllities, 
coste, and expenses, regardtess of whettier caused in whote or in part by ttie feult, 
failure, negligence, misconduct, nonfeasance or misfeasance of any erf such 
indemnitees. 

(b) Whenever any Damage occurs witti any of the trains, kscomotives, cars, or 
equipment of, or in the aceount of MMA being Involved, wittiout any ofthe ti'ains, 
locomotives, cars, or equipment of, or in tfie account of Short Line l)eing involved. 
MMA shall assume all liabilities therefor, and bear all coste and expenses in 
connection therewitti, including, witiiout limitation all coste and expenses refened to 
in Section 4.5 hereof, and MMA shall forever protect, defend, indemnify, and save 
hannless Short Line and ite directors, officers, agente, and employees from and 
against all sueh Itebllities, coste, and expenses, regardless of whether caused in 
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whole or in part by the feult, feilure, negligence, misconduct, nonfeasance or 
misfeasance of any of such indemnitees. 

(c) Whenever any Damage occurs with any of tiie trains, locomotives, cars, or 
equipment of, or in tiie account of both Short Une and MMA being involved. Short 
Line and MMA shaU each separately assume and bear all liabirities, coste, and 
expenses for loss of and damage to ite own trains, locomotives, cars (induding 
without limitatton lading), and equipment operated by it and for injuiy to and deatti 
of each of ite own respective officers, agente, and employees, and persons in ite 
care and custody, including witiiout limitetton ail coste and expenses referred to in 
Section 4.5 hereof. Ail liabilities, coste. and expenses for Injuries to and deatti of 
any other person or persons whomsoever, for loss of, damage to, or destmction of 
all other properties (including without limitetton the Subject Trackage) and for any 
damage to or destmction of the environment whatsoever, including without 
Umitation land, air, water, wikllife, and vegetation, so occuning shall be bome 
equally by Short Line and MMA. 

(d) Notwithstending any other provisions of this Agreement, each Party shall t>e 
responslbte for Itebility for any death, personal injury, or damage to property to 
the extent such death, personal injury, or damage to property was caused by 
acte or omissions of any of that Party's employees white under the influence of 
dmgs or alcohol. An FRA positive test for drugs or a FRA alcohol test of .04% or 
greater shall establish that an employee was 'under the influence of drugs or 
alcohol," for the purposes ofthis Section 4.3. 

(e) For the purposes of tills Section 4.3, as between Short Line and MMA, 
references to "MMA" shall include any other carrier not party to this Agreement. 
Whenever any Itebllities, coste, or expenses are assumed by or apportioned to a 
party hereto uncter tiie foregoing provisions ofttiis Section 4.3, ttiat party shall 
forever protect, defend, indemnify, and save harmtess the other party to this 
Agreement and ite directors, officers, agente, and emptoyees from and against 
those Itebllities, coste, and expenses so assumed by that Party or apporttoned to it. 
regardless of whether caused in whole or in part by the feult, feilure, negligence, 
miscx)nduct. nonfeasance or misfeasance of any of such indemnitees. 

(f) In every case of death or injuiy suffered by an employee of eittier Short Line or 
MMA, when compensation to such employee or employee's dependente is required 
to be paid under any workmen's compensatton, occupattonal dteease, emptoyer's 
liability, or ottier law, and eitiier of said parttes under tiie provistons of this 
Agreement is required to pay sakl compensatton, if such compensation te required 
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to be pakl in instellmente over a period of time, such Party shall not be released 
from paying any such foture instellmente by reason ofthe expiration or ottier 
temnination of this Agreement prtor to any of the respective dates upon whtoh any 
such futijrs instellmente are to be paid. 

(g) For the purposes of thte Section 4.3 the word "equipmenf shall mean and be 
confined to (i) cabooses, (ii) vehictes and machinery whtoh are capable of being 
operated on railn>ad tracks ttiat. at ttie time cjf an occurrence, are being operated 
on the Subject Trackage, and (iil) vehtotes and machinery that, at the time of an 
occurrence, are on the Subject Trackage or tiie right-of-way ttiereof for ttie 
purpose of the maintenance or repair thereof or the clearing of wrecks thereon. 

(h) The temn "Damage" as used in this Section 4.3 shall include related court coste, 
expenses, and attomey's fees. Liability shall not include fines and penalties, 
which shall always be paid by the Party against whom they were assessed, 
except as provkled under Section 4.2. 

(I) Under no circumstences will eittier of the Parties to tills Agreement assert a cteim 
for punitive or exemplary damages against the otiier Party. 

(j) (1) AU liability arising from or growing out of toss, damage and delay to lading, 
including all incklentel, related and miscelteneous damages resulting directly or 
indirecUy therefrom that is covered by the AAR Freight Claim Arttote (all such 
liability being hereinafter called "Cargo Related Claim Ltebilit/*) will be apportioned 
between Short Une and MMA in acoordance witti applicabte mtes and procedures 
of the AAR's Damage Prevention and Freight Ctehn Articte (hereinafter the "AAR 
Freight Claim Articte") including ite Rules of Order, Prindptes and Practices, Freight 
Cteim Rules, and prior artsitiation dectetons interpreting or constming any of them 
(hereinafter collectively refened to as "AAR Rutes and Procedures"). 

(2) In ttie event of any dispute about responsibility to investigate, adjust and defend 
a cargo related cteim or about apportionment of Itebility under ttite subsection (j), 
Short Une and MMA shall invoke the AAR Freight Cteim Artide to provide for 
arisitratton under tiie AAR Rules and Procedures. Short Une and MMA wiH 
cooperate folly in any such arbitration proceeding and will be bound by the flnal 
decteton of ttie AAR Freight Cteim Arttote arisibation or appeal commitiee. If the 
AAR Freight Cteim Artide artjitration or appeal committee dedines to act as 
ariDitrator, any such dispute will be arfoibated in accordance with the provisions of 
Section 6 ofthis Agreement. 

4A In ease a daim is asserted or a lawsuit or lawsuite is commenced against eittier 
Party hereto for or on account of any damage or injury for which the otfier Party wouM 
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be solely or jointiy liable under this Agreement, the Party thus notified of a daim or sued 
shall give the other Party timely written notice of the claim or the pendency of such suit, 
and thereupon ttie Party so notified may assume or join in the defense thereof, and if 
the Party so notified is liable therefor under this Agreement, such Party shall save 
harmless the Party so notified of a claim or sued from ail loss, cost and expense to the 
extent provided by this Agreement Neither Party shall be bound by any settiement by 
or judgment against the other Party unless it shaH have been so notified and shall have 
had reasonable opporfon'rty to assume or join in the defense of tiie cteim or action. 
When so notified, and ttie opporfonity to join in the defense of the claim or actton has 
been afforded, the Party so notified shall to the extent of ite liability under tills 
Agreement be responsible for any such settlement or judgment. 

4.5 If trains, locomotives or cars of Short Line are wrecked or cterailed on the Sutqect 
Trackage, Short Line shall pick up and remove sato equipment, and Short Une shall 
bear the entire cost of such service. If Short Line does not pick up and remove such 
equipment wittiin a reasonable time and such equipment is impeding tiie movement of 
trains on the Subject Trackage. MMA may pick up and remove such equipment and bill 
Short Une for the expense; provided, however, ttiat the right of Short Line to seek and 
obtein any recoveries and the subrogation righte of insurance carriers shall not be 
waived as a result the removal of wrecked or cterailed equipment. 

4.6 It is understood and agreed ttiat a number of vehtouiar crossings of the Subject 
Trackage presentiy exist, or may be constmcted. Short Une agrees to accept all 
crossings in whatever condition they may be during the term ofthis Agreement and wHI 
not assert any claim, demand or cause of action against MMA and will hold MMA 
hamfitess from any claim, demand or cause of action arising out of any crossing 
acddent on tiie Subject Trackage in which fhe engines, ears or trains of Short Line only 
are involved. 

4.7 Detour or operatton of foreign line equipment over the Subject Trackage is at tiie 
sole disc;retton and pennission of MMA. Except as set forth below, in the event of a 
collision between such foreign line equipment and ttiat of Short Line, or any injury, 
death, loss or damage to employees or property of Short Line on or along tiie Subject 
Trackage, such foreign line equipment will be considered to be that of MMA for 
purposes of liability under this Agreement. Foreign line equipment of EMRY white on 
the Subject Trackage for the purposes of interchange with Short Line will be consklered 
to be that of Short Line for the purposes of liability under thte Agreement. 

4.8 In ttie event that MMA admite any additional tenante or users to the Subject 
Trackage, such tenant or user must assume liability on terms and oonditions consistent 

13 



witti thte Agreement and at least as protective of Short Line as the provisions of this 
Agreement. 

Section 5. INSURANCE 

5.1 Each Party shall, at ite sole cost and expense, procure and mainteln ttie insurance 
coverage specified below. Except with respect to Commercial Railroad Liability 
Insurance, which shall be placed on a claims-made baste, all insurance shall be placed 
on an occunrence basis wltii insurance earners that are licensed to do business in 
Maine. Prtor to commencement of operations hereunder, eadi Party shall provkle to ttie 
other Party and to MaineDOT a certificate of insurance giving evidence ofthe required 
coverage. All such insurance shall provkle for no tess than ten days' prior written nofice 
by certified mail (retum receipt requested) to be given to the other Party and MaineDOT 
in the event coverage is substentially changed, cancelled, or not renewed. Each Party 
shall, on reasonabte request, pennit the otiier Party or MaineDOT to examine original 
insurance policies. 

5.2 Each Party shall waive any and all rights or causes of action against the other Party 
for any and all loss of, or damage to, any property owned or used by such Party and any 
property owned by third parttes in the custody or control of such Party. Written notice of 
this waiver shall be given to each Insurance carrier, and sakl insurance polides shall be 
properiy endorsed, if necessary, to prevent tiie invalidation of said insurance coverages 
by reason ofthis waiver. 

5.3 Each Party shall procure and malntein the following Insuranoe: 

(a) Workers' Compensation Insurance to the extent (if any) required by Maine 
law. 

(b) Commercial Railroad Liability Insurance covering liability imposed on the 
Party with respect to all of ite services and activities on the Subject Trackage and all 
obligations assumed by such Pariy under this Agreement, including FELA liability and 
liability for third-party "bodily injury" and "property damage" arising out of the discharge, 
dispersal, release, or escape of pollutente which is caused by or resutts from a 'railroad 
accident," all as defined in the policy. Independent Contractors Liability, Personal 
Injury/Advertising Liability, and Contractual Liability coverages are to be induded, and 
all Railroad and Explosion/Collapse/Underground (X-C-U) exclusions are to be deleted. 
The other Party and ite successors or assigns shall be named as additional insureds, 
and the policy shall contein a waiver of subrogation against the other Party, and ite 
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successors and assigns. Coverage under thte poltoy shall be on a dabns-made basis 
and shall have limite of liability not less than Eight Militon Dollara ($8,000,000) per daim 
and Sixteen Million DoHars ($16,000,000) per annum for bodily injury liability (including 
dteease or deatti), personal injury liability, and property damage liability (including loss 
of use). Such limite of Itebility may be adjusted periodically, upon reasonable notice by 
MMA, to refiect inflatton, but will be no less than the limits required by MaineDOT from 
Short Line for Short Line's operations over the rail lines owned by the State of Maine. 

(c) Property Insuranoe covering all property on ttie Subject Trackage (except the 
Subject Trackage iteelf) owned or used by Short Line in connectton with this Agreement, 
with limits adequate to proted the full replacement value of such property, and covering 
all property owned by third parties in the custody or control of such Party, with limite 
adequate to cover ite liability pursuant to appltoabte bills of lading and other applicable 
statutes, regulattons, and laws goveming rail earrier liability for toss or damage to 
lading. The Property Insuranoe poltoy shall contein a waiver of subrogation against the 
other Party and tts successors and assigns. 

(d) Automobile Liability Insurance tesued to and covering the Party's liability 
arising out of the use ofall owned, non-owned, hired, rented or leased vehtoles which 
bear, or are required to bear, license plates In the jurisdtotton in which they are to be 
operated. The otiier Party and its successors and assigns shall be named as additional 
insureds. Coverage under ttiis policy shall have limits of liability not less than One 
Million Dolters ($1,000,000) combined single limit for bodily injury liability (induding 
disease or death), personal injury Itebility. and property damage liability (Including loss 
of use). 

(e) Additional insurance, as may be usual and customary with respect to the 
services provkled and activities undertaken on ttie Subject Trackage by MMA and Short 
Line, and as may be required under any applicable federal or state stetute or regulation, 
any applicabte local ordinance, or any appltoable federal or state administrative or 
judicial order. 

(f) Except as tiie Parties may othenvise agree in writing: 

(i) no deductibte under any insurance policy may exceed $500,000; 
(ii) except for policies currently in effect, no insurance may be 

mainteined through so-called "umbrelte policies"; and 
(iii) eaeh Party shall continue, at ite sole cost and expense, to maintain 

Commerdal Railroad Liability Insurance, as described above, for at 
least six (6) years after such Party ceases to operate ttie Subject 
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Trackage purauant to this Agreement; provkled, however, that a 
Party instead may opt to procure teil coverage at ite sote cost and 
expense, so tong as ttie temns and conditions of such teil coverage 
are accepteble to the ottier Party. 

Section 6. DISPUTE RESOLUTION 

6.1 Whenever any dispute or tesue of interpretetton or application of tills Agreement 
arises between the Parttes, the Parties shall use good faith efi'orts to resolve the matter 
expeditiously and witiiout resort to art>itration or litigation. Each Party shall appoint an 
officer having responsibility for and authority to resolve such deputes. If a dispute 
remains unresolved for 60 days foilowing the commencement of such good-feith efforts, 
then eittier Party may proceed to resolve the dispute in accordance witii the procedures 
described below in Section 6.2. 

6.2 All disputes arteing In connection with or involving the interpretation, implementation 
or application of this Agreement shall be resolved through arbitration. The Party 
initiating arbitiration shall notify the other of the issues to be artiittated and propose a 
process to setect an arioib^tor knowledgeable in railroad mattera. If flie Parties cannot 
reach mutual agreement on the setection of an arbitrator witiiin thirty (30) days of the 
original notice, the Party initiating artsttratton may petition the American Ariiitration 
Assodatton or the Surfece Transportation Board or any successor agency ("STB") to 
designate an aristbrator. The arî itrator's dedsion shall be final and binding. Each Party 
shall bear one-half the costs of the art>ibetor. From the time the arbib'ator is chosen, 
evkienoe is to be presented and decteton rendered wtthin ninety (90) days. 

Section 7. GOVERNMENT APPROVAL 

7.1 Short Line shall, at ite own expense, Initiate and prosecute the necessary request 
for approval from any Govemmental agency having Jurisdictton to authorize the exerdse 
of righte granted pursuant to thte Agreement. MMA. at ite own expense, shall asstet and 
support such request and will fornish such infomnatton and execute, deliver and file such 
instrument or instmments in writing as may be necessary and appropriate to obtein 
such authorization. In tiie event authorization is denied or granted subject to condittons 
not aoceptabte to Short Line, then thte Agreement shall be vokl. 

7.2 In ttie event Short Line desires to discontinue the righte confenred by this 
Agreement, Short Une shall, at ite own expense, initiate and prosecute ttie necessary 
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request for approval from any Govemmental agency fiaving jurisdiction to authorize 
discontinuance, and MMA agrees not to oppose such discontinuance. 

7.3 In the event MMA deckles to abandon, before seeking govemmentel authority (if 
such authority is required), MMA will notify MaineDOT in writing and MaineDOT will have 
a right of firet refusal, which may be exeroised within sixty (60) days after such notice, to 
purchase the property at Net Liqukiation Value. The tem "Net Lk^uklation Vatoe" as 
used In thte Section 7.3 means ttie fair maricet value of tend and track componente for 
nonrail uses, less the estimated cost of removal, catouteted in the manner then 
calculated by tiie STB. 

Section 8. DEFAULT AND REMEDIES 

8.1 Each ofthe following shall constitute an Event of Defeult under this Agreement: (a) 
feilure to make any payment of any amount due purauant to this Agreement and such 
feilure continues for 30 days after the date on which such payment was due; (b) the 
failure to perfbrm any covenant or condition required purauant to ttite Agreement and 
such failure continues for 30 days after notice from the otiier Party; or (c) the 
commencement of any proceeding by or against a Party which might result in any 
modifieation of the obligations of such Party pureuant to this Agreement under any 
bankruptcy, insolvenĉ y or similar law, unless ali of the obligations of such Party shall 
have been duly assumed by a tmstee or successor to such Party within 60 days after 
such prcx»eding shall have been commenced. MaineDOT shall have the right but not 
the obligation to cure any Event of Defeult by Short Line. 

8.2 Upon the occuning of an Event of Defautt, the nondefeutting Party may exercise 
any or all of ttie following remedies subject to the satisfedion of any necessary STB 
requiremente: (a) termination of ttiis Agreement by and upon 60 days' written notice to 
the defeutting Party; (b) setting off any amounte owed to the defeutting Party against 
amounte owed by the defeulting Party; or (c) pursuing any ottier remedy at law or in 
equtty in any court of competent jurisdiction. 

8.3 Except upon the occurring of an Event of Defeutt by Short Line, MMA, for iteelf and 
ite successora and assigns, agrees that tt will not seek to terminate these trackage 
righte through an adverae abandonment or other pirooeeding before the Surface 
Transportation Board, or any court, including without limitation any bankmptĉ y court. 

8.4 The remedies set forth in tills Section 8 are cumulative, and the exerctee of one or 
more of such remedies or ttie failure to exercise any remedy provided for pureuant to 
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tills Agreement shall not prejudice ttie right of the nondefeutting Party to exercise any 
remedy from time to time and as often as it may deem necessaty. An Event of Defeult 
shall not be waived or satisfied by any feilure of a Party to exercise any such remedies; 
any waiver must be in writing. 

Section 9. OTHER 

9.1 This Agreement shall be binding upon and inure to the benefit of tiie Parties, tiieir 
respective successora or assigns. Short Line may not assign this Agreement or any of 
Ite righte or obligattons hereunder witiiout the prior wrttten consent of MMA, which 
consent stiall not be unreasonably delayed, condttioned or wtthheld; provided, however, 
that Short Une may assign thte Agreement and all of ite righte and obligations hereunder 
wtthout the consent of MMA to any successor operator or operatore of the MaineDOT-
owned raii line north of Madawaska Subdivision MP 109. MMA agrees that if the righte 
are not assigned by Short Line to any successor operator, then MMA shall grant 
trackage righte to such successor operator in the same fomn as this Agreement 

9.2 This Agreement shall be effiective as to, and binding upon, MMA as of tiie date of 
execution by MI\/IA. The trackage righte granted under this Agreement shall be effective 
on the date Short Line has recseived all necessary authorization, from any Govemmentel 
agency having jurisdiction, to exerdse the righte granted pureuant to this Agreement. 
The tenm ofthis Agreement is perpefoal. 

9.3 A Party shall be excused from tts obligations under this Agreement to the extent 
that it is prevented or delayed in such performance by any of the foltowing conditions of 
force majeure: Act of God, acte of the public enemy, auttiority of law, fire or explosion, 
flood or other signiflcant weattier related event, lockout, strike or labor disputes, war, act 
of tenrorism, insurrection, embargoes or AAR service ordere. Federal Railroad 
Administration orders, or other similar causes beyond a Part/s contrd. A Party that te 
prevented or delayed in tts performance as a resutt offeree majeure shall notify the 
other Party of such condttion and shall make all reasonable efforts to eliminate or 
resolve the condttion as promptly as practicable. 

9.4 The Parties agree that interpretetion of thte Agreement shall be govemed by United 
State federal law and, to the extent appltoable, the laws of ttie Stete of Maine. 

9.5 This Agreement constttutes the entire underetending between the Parties relating to 
the mattera set fortti in tiiis Agreement and no other representation, wananties or 
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agreemente, whettier oral or written, shall be binding upon the Parties. This Agreement 
may be modified only by an instmment in writing, signed by botti Parties. 

9.6 Nothing in thte Agreement shall be constmed to make one Party the partner, joint 
venturer, principal or agent of tiie otiier Party. Netther Party shall have the authorify to 
act for or bind the oUier by virtue cf tills Agreement, except to the extent othenwise 
specifically provided in the Agreement. 

9.7 Any notices or otiier communications required or permitted uncter this Agreement 
shall be in writing and shall be directed to the following addresses, unless eittier Party 
infomis the other Party in writing of any change in address in accordance with the terms 
of this Section 9.7: 

Short Line: Maine Northern Railway Company 
c/o Nev Bnmswick Southern Railway Company Limited 
300 Union Street. 12th Floor 
P.O. Box 5888 
Saint John, New Brunswick, Canada E2L 4L4 

MMA: 
15 Iron Road 
Hermon, Maine 
Attention: President 

Coptes of all nottoes under thte Agreement shall be sent to MaineDOT at the following 
address: 

Maine Department ofTransportation 
16 State House Station 
Augusta, Maine 04333-0016 
Attention: Chief Counsel 

9.8 Thte Agreement may t>e execnited in one or more counterparte, each of which when 
so executed and delivered shall be deemed an original, and all counterparts shall 
together constttute one and tiie same instmment. 
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THE PARTIES hereto have caused ttiis Agreement to be duly executed on the dates 
indicated betow. 

MONTREAL, MAINE & ATLANTIC RAILWAY LTD. 

(Title) / ( ^ ^ / P ^ r ' ^ ( 2 6 ^ P 
Date: June 1 . 2011 

SHORT LINE MAINE NORTHERN RAILWAY COMPANY 

(Title) ^«s> i c<^ / ^ / ' ' ^ ^ ^g * ' y ^a^ 
Date: June Ij^ 2011 
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